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Overview

For decades, Kansas estate planning and family law practitioners operated under a jurisprudential anomaly: the
notion that a citizen could not contract away their future spousal homestead rights before marriage. Grounded in
a rigid, paternalistic reading of traditional common law, courts routinely struck down clear, unambiguous
premarital waivers. They acted under the assumption that the state knew how to protect a family better than the
individuals forming that family.

However, in Allison v. Dian-Sabin-Mitchell,* the Kansas Court of Appeals held that under the Kansas Uniform
Premarital Agreement Act (KUPAA),? prospective spouses can validly and constitutionally waive their homestead
rights in a prenuptial contract. In so holding, the court honored the text of the Kansas Constitution, vindicated the
legislature's lawful police power to govern statutory property rights, and respected individual liberty and freedom
of contract. The decision also bolsters stability in Kansas property and probate law.

Facts of Allison

The facts of the case represent the quintessential modern blended-family dilemma. Dian Sabin-Mitchell and Nolan
K. Mitchell executed a voluntary premarital agreement days before their wedding. Seeking to preserve their
respective independent estates, both parties explicitly waived any future claims to the other’s separate property,
specifically enumerating a waiver of "homestead, widow's allowance, statutory share... or otherwise."

Following Nolan’s death, his surviving children sought to enforce the agreement. Dian, however, attempted to use
the state’s constitutional apparatus to escape her private contractual obligations. She claimed a constitutional
homestead right to occupy the residence Nolan had owned before their marriage, arguing that under prior, pre-
KUPAA cases such a premarital homestead waiver is inherently unconstitutional.?

Dian’s argument rested on Article 15, Section 9 of the Kansas Constitution, which mandates that a homestead
cannot be alienated "without the joint consent of husband and wife." She argued that because she was only a
prospective spouse when she signed the agreement, the requisite "joint spousal consent" was structurally
impossible.

! No. 129,334 (Kan. Ct. App. Jun. 12, 2026)
2 Kan. Sta. Ann. §23-2401.
3 See, e.g., Watson v. Watson, 106 Kan. 693 (1920).
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Rationale and Holding

The court dismantled this argument by noting that under K.S.A. 23-2405, a premarital agreement is completely
inert when signed; it possesses no legal effect until the exact moment the parties say "l do." Thus, the promises
and waivers within the agreement do not ripen until marriage. As a result, the spousal waiver of the homestead
is effectively executed at the very instant the parties become husband and wife. The joint consent required by
Article 15, Section 9 is therefore dynamically achieved at the inception of the marital relationship.

Observation: The court recognized that when the Legislature enacted the KUPAA and K.S.A. 59-
6a213 (explicitly permitting premarital homestead waivers), it acted with full knowledge of
existing common law and deliberately chose to reform it. Courts have no business using outdated
common-law policy preferences to frustrate clear, modern statutory text.

Implications for Fiduciaries and Property Professionals

By aligning constitutional mechanics with modern contractual realities, Allison injects profound stability into
Kansas property and probate law. However, practitioners must adapt to this restored landscape.

Estate planning and family law practitioners. For decades, cautious attorneys were forced into repetitive
drafting, requiring clients to sign a prenuptial agreement before marriage and a redundant postnuptial ratification
after the wedding. Allison eliminates this unnecessary administrative burden.

However, freedom of contract demands drafting precision. General asset waivers will not suffice. To withstand
scrutiny, agreements must explicitly invoke and waive "homestead rights under Article 15, Section 9 of the Kansas
Constitution and K.S.A. §60-2301." Because the court emphasized the KUPAA's structural safeguards - requiring
that agreements be voluntary, fair, and backed by reasonable financial disclosure - attorneys must document a
meticulous disclosure process to immunize the agreement from future progressive challenges.

Title examiners and underwriters. Title examiners are structurally risk-averse, routinely demanding a spouse's
signature on any lifetime conveyance to clear the "constitutional cloud" of a potential homestead claim. While
Allison firmly establishes the validity of premarital homestead waivers, title underwriters will likely maintain
conservative lifetime underwriting standards.

Because a title examiner cannot verify from the public land records whether a prenuptial contract was executed
under duress or without full financial disclosure, expect title companies to still require a spouse's signature or a
recorded, property-specific waiver during the owner's lifetime. However, in post-death probate administrations,
quiet title actions, and estate litigation, Allison provides a decisive, unassailable shield to clear title against a
defaulting spouse's claims.

Fiduciaries and corporate trustees. Trust officers and executors are routinely caught in the crossfire of blended-
family warfare. Allison establishes a clear rule of law that vindicates the decedent's intent. Fiduciaries can now
confidently administer estates according to the written, bargained-for terms of a premarital agreement, free from
the threat that a court will use constitutional sentimentality to rewrite the contract.
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The Kansas Court of Appeals and Property Law

Over the span of the last month, the Kansas Court of Appeals has issued two opinions involving property law.
You may find my article discussing the earlier opinion here: Joint Tenancy in Jeopardy: Did the Kansas Court of
Appeals Go Too Far in Clark v. McKee? - LexBlog When juxtaposed, Allison and McKee demonstrate how two
different judicial panels can approach fundamental property rights from completely opposing philosophical
frameworks.

While the Allison panel fiercely defended formal property rights and contractual autonomy, the McKee panel
leaned into subjective judicial intervention, ultimately confusing established title standards.

The core divergence between these two panels lies in how they view the role of the judiciary in altering property
rights.

e The Allison Panel: This panel adopted a classic, text-based conservative approach. It prioritized freedom
of contract and respected the clear intent of competent adults to arrange their own affairs. By validating
a premarital homestead waiver based on the exact statutory mechanics of the KUPAA, the court
reinforced predictability. The philosophy of this panel is clear: the state and the courts should get out of
the way of explicit, written private agreements.

e The McKee Panel: In sharp contrast, this panel embraced a highly activist, intent-based equity model.
Instead of requiring formal, recorded title events to sever a joint tenancy, the court looked to a muddy
collection of a decedent's actions and oral statements to eliminate a survivorship interest. This approach
shifts the law away from objective certainty and toward subjective, after-the-fact judicial inquiries into
what a deceased person "supposedly intended."
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The mechanics the two panels used to reach their conclusions showcase two very different relationships with
legal text and tradition.

Feature Allison v. Dian-Sabin Clark v. McKee

Core Issue Validity of a premarital waiver of Whether an incomplete, executory
constitutional homestead rights. contract severs a joint tenancy.

Court's Tool Strict textual interpretation of KUPAA "Intent plus effective action" extended to
and statutory triggers. include incomplete acts.

Upheld: Demanded adherence to

Treatment of
statutory safeguards but honored the

Weakened: Severed title rights without a

Formality . completed conveyance or deed.
written word.
The The contract was completely inert until The contract lacked the legal force to
. . marriage, meaning it met all modern actually transfer title, yet had the force
Contradiction . g
statutory rules. to destroy survivorship.

The methodology in McKee is particularly troubling because it weaponized an executory, potentially
unenforceable land contract - where the decedent purported to sell a whole farm he did not entirely own - to
destroy a vested survivorship right. Allison, conversely, harmonized constitutional and statutory text to ensure
that a clear, explicit contract was executed exactly as written.

The critical distinction between these two decisions lies in each panel's reliance on formal contract law versus
subjective judicial equity:

e Allison represents a triumph of contract law and textualism: The court treated a premarital agreement
as a sophisticated, binding commercial contract. By relying on the strict statutory mechanics of the KUPAA,
the panel harmonized contract logic with constitutional text, ruling that a clear, written agreement
dynamically executes its waivers the moment it becomes effective upon marriage. The result is a decisive
victory for personal autonomy, drafting precision, and commercial predictability.

e MocKee represents a retreat into subjective equity at the expense of title formalities: There, the panel
allowed a flawed, executory contract—one structurally incapable of performance because the seller did
not own the underlying title—to fundamentally alter property ownership. Rather than enforcing
established contract or property formalities, the court looked to informal, undocumented conduct to
destroy a vested joint tenancy survivorship right. The result is a destabilizing doctrinal shift that replaces
objective, record-based title events with postmortem litigation over a decedent's perceived intent.
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Impact on professionals. Allison and McKee create an immediate operational paradox for Kansas attorneys,
fiduciaries, and land examiners. While Allison provides a predictable, unassailable shield to enforce written
agreements, McKee introduces severe title instability and litigation risks. In Allison, estate planners and fiduciaries
received a major victory. The court eliminated the administrative burden of forced postnuptial ratifications,
allowing planners to rely confidently on a single, well-drafted premarital document to protect blended-family
legacies. Fiduciaries can now distribute estate assets according to the clear text of an agreement, completely
insulated from claims of constitutional sentimentality.

McKee, however, pulls the rug out from under estate planners, particularly those representing farm and ranch
families. Joint tenancies are widely utilized in agriculture because they provide an inexpensive, predictable
mechanism to pass land down across generations without the delay of probate. By allowing informal,
undocumented actions (such as surrendering keys or physically vacating a property) to implicitly sever a joint
tenancy, the McKee panel has created a legal environment ripe for costly postmortem title disputes.

For title examiners, Allison injects a welcome dose of commercial stability into probate clearances, giving title
insurers a robust tool to clear title defects arising from a surviving spouse's homestead claims. McKee, on the
other hand, is a title examiner’s nightmare that creates a significant marketable title problem. If a joint tenancy
can be fractured without a recorded deed, a partition action, or an objective title event, title examiners can no
longer absolutely rely on the public record. Instead, they are left guessing whether an unrecorded conversation,
a change in physical possession, or a failed, executory contract has secretly converted a joint tenancy into a
tenancy in common.

Conclusion

Ultimately, until the Kansas Supreme Court reconciles these conflicting methodologies, the certainty of a client's
property rights in the state of Kansas will depend on which judicial philosophy an appellate panel chooses to apply.
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